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On the Legal Structure of Unitary Perpetration in Criminal Law.
Criticism on the Dogmatic Monster

Bernd Schiinemann

Abstract: The Austrian criminal law includes a special concept and system of unitary perpe-
tration according to its codex, i.e., perpetration of instigation (Bestimmungstaterschaft)
and perpetration of contribution (Beitragstiaterschaft) . However, regarding to legal conse-
quence, there is no substantial difference between this system and the restrictive concept of
accomplice (Teilnahme) in Germany. Moreover, from the perspective of comparative law,
the concept of unitary perpetration gets into a dilemma of dogmatic lack: on the one hand, it

ignores the necessity of restriction to the range of perpetration, which is a self-evident con-
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sequence of the teleological system of the criminal law with the core of preventive protection
of legal goods. Moreover, the recipient of the codes of conduct stipulated in the specific pro-
visions of the criminal law ought to be the perpetrator in a narrow sense. On the other hand,
it is impossible for the concept of unitary perpetration to develop a fine differentiation of in-
direct perpetration like German dogmatics, which could be realized through the principle of

crime domination as the guiding legal idea, coupled by the legal materials on the facts of so-

cial lives. Furthermore, in concrete cases, it could in comparison with the restrictive

concept of perpetration lead to a conclusion which violates the principle of equality:
firstly, the concept of unitary perpetration especially the perpetration of contribution could
excessively expand the punishability of the perpetrator. Secondly, it prefers to treat the
differences between the oughtness and necessity of penalty ( Strafwiirdigkeit und
Strafbediirftigkeit) of concrete cases in the phase of penalty evaluation, rather than in the
phase of the reasoning of crime, which incurs the risk of creating the arbitrariness of judges.
Finally, the system of unitary perpetration could not simplify the application of law, while
the restrictive system of perpetration with fine differentiation may be the best choice for
building the Chinese system of perpetration.

Keywords: concept of unitary perpetration; crime domination; teleological system of the

criminal law; realization of the legal concept; legal materials
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