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Juridical Standard of Fairness

Refinement and Improvement of the Applicable Standard of “Obvious Unfairness Principle”

Gao Yan

Abstract; In times that the public demands strongly for substantive fairness, while judicial judgment cannot

ignore legalism, current “obvious unfairness principle” cannot support judges to deal with large amounts of
g g

cases concerning obviously unfair deals properly due to its simpleness, hysteresis and incomprehensive-

ness. On basis of subjective theory of value, this thesis insists that the “obvious unfairness principle” should

stress both procedural and result fairness. This thesis has also aroused concrete standards for the application of

the “obvious unfairness principle” from three aspects complying to “credit principle”: *rights and obligations

clearly violate fairness and equivalence”,

deprive the possibility of free choices”. “take advantage” . The vi-

tality of “obvious unfairness principle” does not root in logical self-sufficiency and precision. but in the char-

acter of high openness and activism of judges. Judges should be allowed to make creative judges in accordance

with credit principle.

Key words; obvious unfairnesss obvious unfairness principle; credit; subjective theory of value
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