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Application of the Principle of Restraint on Appeal

—Comments on the Case of Sudden Death from Discouraging Smoking
Kong Jinping

Abstract; The appeal is the subject of the appeal trial. The declaration of appeal and the
grounds of appeal determine the scope of the appeal trial, which is the connotation of the
restraint principle of appeal. The principle of restraint on appeal requires that the scope of
the hearing of an appeal should be limited to the hearing of the grounds of appeal. The
principle of restraint on appeal includes prohibition of alteration with prejudice and
prohibition of alteration with interest. Article 13 and 168 of China’s Civil Procedure Law
and Article 323 of the Interpretation of the Civil Procedure Law basically establish the
principle of restraint on appeal, and a supplementary appeal system should be added as a
supporting system. In the case of sudden death from discouraging smoking, the court of
second instance misjudged that the subject matter of the lawsuit involves public interest.
Changing the judgment on the grounds that both parties did not claim the wrong application
of law also violated the prohibition of alteration with prejudice. China should legislate
separately on the types of cases to which dispositionsmaxime or power-of-inquisition
applies, and should not judge whether the subject matter of a case involves public interest
after filing.

Keywords: the principle of restraint on appeal; the principle of prohibition of alteration with

prejudice; dispositionsmaxime; public interest; incidental appeal
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