20124 11 H
Fo6H (21928

R B AR B ST LR B AR
JOURNAL OF GRADUATE SCHOOL OF CHINESE ACADEMY OF SOCIAL SCIENCES No. 6

Nov. 2012

EH

AL EE

HR 55 % BH R Y
Bt 5o 58 I ARl

A

(B E] REAAHEMAHNELRARSHN, REDFFAZRNOXR. HEYMFROGEEX AL
KL THBHATE-HEORT, Bi, RELAHNEMERFOHAFHNMET AP FHZERK
REHGALAE FPRITE, BFEX—FH, £BGREFLAHAEL “shop right” X —47 4 6 4 BZ
REMRTENEM, BRELZBGFHHAE T LRBALETAHNERNPRADITRARARKEOR, Kb

FATE PR
(x8A) REAHR FHAXE KARAR

(hES%S) D923. 42 (LERFRIAEE) A (XEHS) 1000—2952 (2012) 06—0092—05

ERRBRE TR, BERARBZERE S
BB, AR 5 5 S LB MR E X
ZFFENEERRTE. BEARTLEARNELE
BEHRER ARG, —BR2E AT 5E R
REFAREEE BN E XM EFRAMES SR>
. Hit, ERRGLVKEFRAS, PV EIRAN
. BURAE HRGHENRS, AR
R TAEHLZ R B AR &4, AR X s g gl &
FIR RO TT & . P RRAIEAR JR 30 52 UK B R
%, HERBOUAFENRAEHER. XHER
ZTHRALHEESHRZA “REEH", BEHERASEEL
FErERERMAA. XEEMHEME L —FHah
“shop right” FOHIBE, AT HE L REHE FAMLTME
FAAURIBE(E U T IX B, HE TEMAMEZ. BIMER
“BRAFERA” KXFRL “shop right”, REZEMNERE
M50, “#R*F “shop right” KIBHIEM “JEEH. “T
B B CRAALER AR, HEHARZK
1 BE A SRR A W AT Ol 45 Vi PR A AR S AR R Y
5RO MM RRUERY RERS KRARENEER
P, R B ST R AR T I AL R AT

BHBRFESE EHEKRRR, HEEN “EH—
92

BE” RO R R BUE R R PR EST R

—. XERSEZPFIEF
RS A E =&

EEEFHFALFRE, HIFEARKIT R M AR
G, T EA AT A AR R0 E otk
AHEEEIBEARBEORB AL, FMEKLFE. 3
RAAE, X—HEAE TREERALT LS KINE,
F—FEER B TARX R ERBRE R, TS & A
HepdE R ERR G E RO MR, REMLAERIA:
TR LK E, HREX—BFHIERE THENER
Mg, WREdXERERANREENER, &
BRI EE T FEEARENAER. ARREEB)
T X AR FTE . B E T R L
ERAUREE, DAEEIME “BHE —RFRH,

XS, ETREAMSSHTEELRAP S

O EHEE. E2. (RESARMRFZAMEZAREE R
E——H-EEHYUL RS KNEE), (HHE&D 2006
5 1.



PREGHT . i8R E RS R B s se i AL I

ROETHRBREE, SREADARMXRLEEAH
MRMAXR, RERENXERSRATIETT HE,
MTIHE T R £ 508 R W7 Fl 38 RS R B 268,
—MSFRAR “HENE RERE, ZRFEBITH
RS AEE, BEENFITINEHARPREEL
RRHSAUTR,. BETRABRRNENIEEEENR
REARPIARBRETHHERENE.C X—RE5H
TR BT R FIER BRI BT A AR5 & T8 L AT
A, EWMAEE Reid FiE, “REEMAXNECHFHFH
MEHRRBAFREN, BRIMRBMEET M35
3, BZfbwRe L THRNFHRRE.Q B KL
“IESREME" BB R, ZERF R M7 XA FRI—
B, BAFAERNITER—REMTETE, HEA
BUEENEMASFRSEFHRNERETEHLEN
X%, HRRAERRX-RAMLERS, SATRE
KTfEatE, FIATREN “UREARMG", RELE
RURIE R E & AT e B, B ES
HEFERERA . X—BFRBTHRFERE S
REFEHFREBFREBEA (inventor) fiF, H
RMFRENT, ZRICRSFREARRIELET ML
“TER”, BNEHE., REHEME, ARERREANE
FRZAMEE T —FAR TR :ZH e, B
PR, XREMBRAETREA DA T R EHHE,
AR, B EE R a P DX K R T — R LA
EELBBELHEE, BFRETUMBERMEAAE
FBEHARTHLLH (nortransferable) , JEHEMPER) (non
exclusive) MY (royalty-free) {HRFT, BRAHBAR
BEREAERG TR TAREIMESNFFA. &
X—HNBREE FERORF G, BARHEHREREEWX
MEAFTERTIIMEMRE, HeaRERRRNER
BARE, FNEABREEFSRESHERFL R
BEE (R B1EAFLSTNE, AELEH—UIN
TER TR M AR AT EAE & 0 & BAE — B 5 Y
SRR R EREMAERANER, XE (LK)
111 RAENME: RAE XA, HRHHE
mEeLh. REAE, REEANNWAEHBRARTLR
AN ZHBRRZAH, RREHERN, SEHY
iR AL RN EARCRTARE, MEFN
AEEXMFTHEAR.C

Z. REEANFENER
BRI H EE R’

(—) B
MAEFEFANRER TEEER LA, HREIR

R—MERWEZIMRITHERNA, MEEEEZR
FRAMBHIR, EBERERENE LR~
M, —BME, REERARRETRAERT B ENM
PR RSN EL MR T EARF LR “BEK
MALSH” FLEM, MEXZESAEAR S, XEE
REETUTHAERAER “ER” RMELEM CHEN
XM B P A

—RBAVER, REFTLEMELREN, mEE
RESTRAUENERTRERNM™, BABRTE
BBEANZE, BTAFHMEENEN, MYET
BEFERZEAALHEAR, AEREAREREDH
MrE—t, BN ERRTEENBRSFRBAEARBLR S,
BRAOEETREVHTAM. XEERIAA, FRK
FFibE BN ERARNAFELLENE & 45,
BAEHEERMAR=HRERE, TREM=HERT
RILREEEZRWEERENZ —, Bk, ME5HTE
FRITIEmtE. /AT HER, pRsE RN KA
B AFETHFHITH BT R, HERABRRFER
“BRA” TREMW, Bt FRIPFRAMR=FEHN
FTE,O BEYMRAENAGEHEC KM= —ERER
BRMXHEE THRMOM=Y “RERH” HR.CH
B, WAEEBAN, —MAEIRE MBI RE
RELSERBERBAORMXEHXE, B, mREBE
HKBTHRI, BEAELGREZEMNBRE LES —
TERER, FANZSERDOME.© BH— Ak
B, XEYUTF—-FXRBETH, BEARERER
RERHRBRE, XLERFRBHRHZHEA
HE RN RBRRE.,

ZRENFE (estopple in paris) Hif, F.7E 1896 &
8 Gill R E—F, HErstfih HIRAER B R R

@© Elana L. Gershen, The Works Made for Hire Doctrine of
the 1976 Copyright Act A fter Aldon Accessories v. Spiegel ,
Inc. , 5 Cardozo Arts & Ent. L. J. 265 (1986) .

@ C. Robert Morris. Jr. , Patent Right in a Employee’s Inven-
tion: The Anerican Shop Right Rule and the English View,
Taxas Law Review, November, 1960.

@ William P. Hovell, Patent Ouwnership: An Employer's
Rights to his Employee’s Invention, 58 Notre Dame
L. Rev. 863 (1983) .

@ Kamal Puri, Qumnershipof Employees’ Droentivns: A Com-
parative Study, 12 LP.]J.1 (1997) .

® Peter Huntsman, Shop Rights and Joint Ouwnership Issues,
46 Les Nouvelles 18 (2011) .

® Donald S. Chisum, Patents: A Treatise on the Law of Pat~
entability, Validity and Infringement, Matthew Bender
& Co., Inc., 2000, §22.03 [3].

93



(PEM BRI AERER)

2012 % 6

FREERHAHNIMETL:. () BEWTANBRRHE
WERAREH; ) HESTIRENESRGREEM
7 Q) BETRUZFHNBRERERE: L B
FAREZHAE RARBMFE—YILE; ) MEERMA
HEWWTH, BRAYRREHE FRMED @
REREREEATRENVFHTRA, BT HiRE
E REAERE NWE, BRA—BIEEFERR LS
AERTFRA, SHRRFNERRBCREIREEREX
FHEMERRY. MELERBRARARNE, EREEX
FIR%G R T M, REERBENZGHERER
HIREEEFREGE MR, ERBEXARTHE
RRATIFHN. INMEREMUT “"RIEEHR” HE
B, EFTEAEERERRETE. BTFES, BY
PHEHNZREATF B EE “WRERZG” LA
¥, MEEAEYKENREN, BAXEEWEEHER
BBOFASE, FEIERMBBIFT P Rs R EX
FEER. 3 EBE R EERAE M A MAMEHIT A
RERTLUATH,

EREENRRT R ERTHILM S E AR,
7 1904 £ 89 Rowell IFIARF, BT RFEM LB H
s EHFHMELRF, ATRARNFAT R ERFZMEN
FRAES, FUREEFEEREAN, BERNERE
MAERAFLL R ATE, T—-AUEHRHAES.C

(Z) HEER

XETMRERS RANREALT LHBREEER
EMEERN, MREXENRELRY, ETFHTE
BN Cequity) JRMIATE M LR AMMEARELE, B
EANEENREEE TREHSFENHSERERT
AL

L I EFE M 2MENES. ZEEFERHENE
RS ARG R TR — M ERE S, MRER
WHEHMEFERBAMTHEYE, HFREEEFEMAY
“RAEMEMEATRL” WMERS, EEHIER
MEEE, RETHERET “RARFHASEERIA
ARBEMRBLH”, HERRFRHEERNETHE
RN, M TREEAGETMEARRR, LW E
TRNAER M =RH, EERRY “UREAE
B ERARTER, RREMENERS, ¥ B8 FHNE
HBIFERT; MMTRERAANE, MARKGEH
R, BIFHEE, MELERHRE, HHEH L
WERBEE. BB, BHit, £&2MERERS
EHHEMNRTFHRAATER RN, HEFRBUEE
ISR =R SR 2, MFA TR A TAEm R, f#
FTHITR . FPRECE R M 2R 2 TF i i b B 38 BT 4T 84
"% kM. HEBRRTEREHE “HA” TREWN

94

W=, Bl TFREPBMAMFHENEE.C BEHA
ERFRERECHY=—RREARANIHEET
HE =M “BREEH" RR.O

2. MEFERNFHRRER. RELFEXLLR
ARHENREEREL, RTHRETHRFRANEE
MRFAREE, KT HES B E S48 AN #
TRABNALE, B2, EM—TERNEMNEHE
RIS R YI 6 BN, B BBIXFE L@
B, BIERSS RIAREXRNWERELGHXRIEME
BRARMEARTRMER, XER “RE” KKK, X5
F-BMAHLE. BEREANFIRARIBARRIIN
THEEAN—RBRIENER—HMNFERROART
%, LNERKRNETEATERN “FE” K
H, FRER—HWERESKTREY, LR=ELT
BEAAH ERREBERFNREFL T EHFERER
ARFHER. XERELER T REMESFN ML
BERHLOFHLRME. MRENEFIEELTRS
KATER, HFEXRRLHEY, HEXATALERE
AR5 B KFREEAY B th Z#E A7 HR ) A0 0 il ehy R 5 R A 7=
ARFIERT £EAR, RENRSRAAFTLHHEE
ML SIFRB TIRER M. 1E8ERARBF MRS
KRN, EBELSNATIYNTLHLHFEELT TS
BB ERRARERERA R, BLALEN SR
RO EEHTOENES. TERRXEBATER S
ERHNF LB T HANRB R A RELEERXFE A
BERB—TURER. B, REHSF TRBRIHA
AREMHEERNFT THREMLKY. Rz, %
B SEFRHMRITTES “HERRTEZHE"
B R BANTTLOGE 2 o F R B, FIE S R
BR. IRETX” RLAACHERAME. Fit,
‘DHRIEZENHSSEHE, RELBUA. 2%, %
', EEELTEAL LR, FEBEANERENR
HR. O

@® Gillv.U. 8., 31 Ct.Cl 456, 160 U.S. 426, 16 S.Ct. 322,
40 L. Ed. 480 (1896) .

@ Rowell v. Rowell, 122 Wis. 1, 99 N. W. 473 (1904) . #&
WAL 49 37 7 v N B 7R B B S B AY Ingersoll-Rand i Ciavatta
—F, BRERTHRNZENY. B 1 Ingersoll-Rand
Co. v. Ciavatta, 110 N. J. 609, 542 A.2d 879 (1988),

@ Kamal Puri, Oumnershipof Employees’ Inventions: A Com-
parative Study, 12 1L.P.J.1 (1997) .

@ Peter Huntsman, Shop Rights and Joint Oumership Issues,
46 Les Nouvelles 18 (2011) .

® WKEH: (REPFSZHHERAENHLBEFRMEID, ht-
tp: //www. chinaiprlaw. cn/file/2010091417516. html, 2011
4 3 A 22 B,



BRAEHT . IR EERS & U R AP0 S B R BE

3. RREXRE RAHIEERNSE. RERF
RAEREHN R ERAZNE-EETRENLLA,O
BARERE R AR M35 MR R 2 558 5 5
Wb T AENTRR, ERRELSXHRSRARR
BESE., RESHEMRSRANBEELTT ™8
HRRE, REMHARERSRACENRTERAY
ERRAEFHER; 58 ESMHFHEXBN RN,
MERTRENZESRREA, CLNELENYT
BERA. KRS E—MREEES, el ER MK
HEYRH, RATESERAB VRS RY; MER
REXRH, LATEERFEEN RERLHLTH
FERMERN. EHEEFAL. el HRARX
R, TRFEENERKE, U RASHIMBK
ERGMEM, SR FAERR S, RS
SEFHEHFE, BRJAMETBRE, FEHE M
LHEEEY . XFTER “EWrEES" RE 4SBT
FRAANBBERBERE.Q ZHAY, XEHS
EFXFRE RANSERLER THRMNZRARS X
B LA AR B — B A % AR AE AT 4R AU EE w4t
SRR, MRRUAX R, ERAREEAANENE
LREESCWABGER . RIS R 9 AR X
FRERGFETEE, AR K 800 R
KHANHBERZZARE. B, XREEHME—TF
HREEFRFRANTEE, BEXHETRAXR
MEEMAFEHRRERIAESEE~ELRE L
WAFEGEGR. H— T EXBEINEHENRIT, %
RSB RO M IRF R AR M AL, RIERS & W
EHREEE, ULAMENNEBR. AXAFE
R, AREBEFANREEALERFLFA (right)
24, BUURREH M (privilege) i LA F
ZE, RAHEEN.C

=. REEANG ENIIEE

BT LR, e RARTE SR EH 6%+ i
REAFLRYE, ERFGRELSRERAARHIA
W, FEED—Fr il B s H BT, EX R EMR
FRUBENREEFE T HRHAER, KEEWE
ﬁu_F:

B, MAEMANE “PEK". WREEEGHE
HHRSHHE, AERHERERIFRARRES
RUBHF HRPBEEN—FTE. © AR EERR
MRERSF RV LT A4 E K 5B 25 19—
ERit. FRXEZENNS REEANHES
“EXRUASHBEZERNEFM, MIEEHET

HA—7".© x—4 66 AR 8 & R F ¥ 88X
HEANZEEME, “FEFEERTARERN—
o B AT 7 A L VR o4 1 o 91 B 10 11 1 BE 6 48
MEHERL".C ERARMLAKRETHWEAT, &
BIEMAML TR —TEEE . R R 8% X5
FEHEE, MEREIREE, ELREHELCRK
BACHRIFMEENE, MENDEERRGHRE
Ml X EIRAEH RN “FHI”. B,
ALHEBRATFHMBRREATRERAXRYE
. ERFRHAP, ROAFTERIEBYA A& f1 g%
BN TRT RAERMEOFXBHES,
MEEFRUHYEEAZFRHHBEAEZR, £
RERALUGETRMBHLRINILER “SrE", A
FEAR. SMERIMERESHHRTAREESTR
KRR “F” KR, XHEAT TN HEARME
HRERANER—EAMER, EUABETHEZ
&, MmBEXNNGTHTESESE, MEREENER
ET VMG, REMEAALTRABER, R
HERUENFUREME AU FWTRENE, XE
ARl R AT, BB S 23 3 A R A AT 4
FANBRXNE S UERT AR & 87
BHEARRNTREE. EXFEENFHHME

O FAEHERH, XEEPENRSRAVESABERSHE
AEPEEMEFREN 5.7%, HAEFENRSRAY
BEHREFRSHATESFAFFRMN 97.8%, MRAF
RUCELTH B FRERE LR o iF BTG LAWK,
REREEH S B FEEELT ARG —NEE, F
HES MR ZEZERHEREMHE, M 1985 £
2003 FMRITHAE, LETRFXBUEEHHHE
EEHEHRPR & 38.4%, MEBHX—HEUNR
68.4% ., BAXIRE (XTF (LR EMRP AN 5% 5
(ER) Wi#), (Ef+ZBAXEFELAH)
2005 #5520 &,

Q HEH: (RFERBEHEHHT LEEBD, htp: //www,
sipo. gov. cn/sipo2008,/mtjj/2010/201008/t20100810 _ 530853.
html, 20114 3 A 24 B4,

@ Cabhill v. Regan, 5 N.Y.2d 292, 184 N.Y.S.2d 348, 157
N. E. 2d 505 (1959) .

@ [X] ZEEMAFERERS: (MAFERS 2 RHKEMSE
), PEHERIIRTRFEHFE, hup: //www. iprcom-
mission. org/papers/word/Multi-Lingual _ Documents/Multi
_ Lingual _ Main _ Report/DFID _ Main _ Report _ Chinese
_RR. doc,

® William P.Hovell, Patent Ouwnership: An Employer’s
Rights to his Employee’s Invention, 58 Notre Dame
L. Rev. 863 (1983) .

® E%: CGRRHAFREMFETEREND, CHRERDY 2005
F5 34,

95



(R E SR E B T A B )

2012 455 6

FEHMERERESBEALFBHETR, AKX
HEAERAEN IR, RiEERBHEE ML
BRR.

HK, REERNERTREHAN “I#EH". A
AH—MBEXTE, REERANNHEMREREHN
MBEFBNRBERZFERM KRR FRAANTE
EZEERTRT ERERRRTHEE K TR AP
EHHETRE, RERUEBXAMBNERTIRR
MRABFHRR, BEMERBVORRFFEL
EYHBEARAENLHR, B, EXEREEFHE
BT A e G BRI, RS R HRRK
REARKANRBE—HRPER, NS TRERT
FRAK BB X—FE. X1 HB RERS
KERETE AL B G005 68 AR AR i B UUR
TRANRETAENREN,CMREASEERERE
ARBFERALTHMRY, B2REREFEFRTE
BAR2BEHREACHETMANEFLR, BakE
WHCHEM=RRHAREAFR.OXREREEER
ATHEMEERZEAERERMRE, FHit, BE
BEEETHERFHRAMA, EXEHSHFTRXR
BRT, BEXREEREEAMIRERHHEALTE
RS, SMEATRER BN EAREERLE
R E. XBURE L 3R R AR ARG RE S R A BIR
PHBENBEHLEBHN. XARBRFTEFRRXR
B OCRET. FHMENBEMMEA THE “— KT
" BELASEHTITLARZAE, FoMAHFE, B
M35 3 A REH B WA 7= A A E AR SR
mHE, NFHBENERERLE, —BHHHEHA
R ITEAE, FHRARTHHEMBETEN. A
FEBFRTHOCHABEMUALE OBMEZ, X
EHEERFRAREHWR S REREERHE,
IR T 55 S0 E SR HTWMEMNE “FHE
B R B .

. 2518

TR BTN, B— KA 2T R KR
g, KPLK, RERARBSEIERNACFIENSE
HTHEW, REFHEFERTHSERNERAR
. REEMUFREKENRE, ABE>RERR
W ESRETRERE SN, X—-FTERETRELS
HEAL . HEAFHOHIRE, H—HTEREE T
EEHERE EOMBIER, LER “BEEE" BN
Bk, MEAMERHENREEAENEFEES
R, R RBUERRRIE. MEAXRBHE, XE
ML EEMEEEBRA IR TR EHEESE, M
RERFHXRVTHANEAZRNRE ZWANE
B, BERTEAMSAE, URARNERTHARESTF
B @ s E AR R RES S AR AR
EEi, EPACKEEME, LHEMEEREN
SFMHEMSEHE, FEFEGRMEEFMNE
ERG ZABEREE,

ASHE: PHRARFAREAFRAF, 25
it
FiEHmE:. R #

@ William P. Hovell, Patent Ounership: An Employer’s Rights
to his Employee’s Invention, 58 Notre Dame L. Rev. 8563
(1983) .

® Mark B. Baker, Andre J. Brunel, Restructuring the Jud'i-
cial Euvaluation of Employed Inventors’ Rights, 35
St. Louis U. L. J. 399 (1991) .

® BEF: (RBRLHOFIEE. ZEEBESNRAE), E
SREE) 2008 FEEE 3,

On the System of “Shop Right” of Employment Invention in America
Chen Minli

Abstract; As to the nature of the system of employment invention, it is a relationship between the labor and

capital, but this nature is covered under the form of legal relationship expound in property rights, thus the

system of employment invention which attempts to keep the balance of the labor and capital may be broken due

to the social reality that the labor and capital is unbalanced in nature. In face of this difficulty, the system of

employment invention in America cleverly and flexibly overcome it by adopting “shop right” institution which

derives from the former. As a result, the high-tech industry in U. S. A. could develop much well with the help

and motivation of the suitable system, and lead the international trend.

Key words: employment invention; relationship between the labor and capital; shop right
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