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A Study on Pre-Contracts
Ye Xiongbiao Mei Xiaying

Abstract: Pre-contracts are different and highly independent from final contracts. The judge
about them should be made according to their characteristics, which are consensus, clarity,
and expressiveness of the intention of concluding final contracts in the future. In terms of
their effectiveness, both consultation theory and distinction theory have certain defects, and
they are not in line with judicial experience. The viewpoint that a pre-contract produces the
effect of concluding the final contract is more reasonable. After the conclusion of a pre-
contract, one party is liablle for breaching it when he refuses to sign the final contract
according to it. If the parties have an agreement on a deposit or a liquidated damage in the
pre-contract, it should be followed, but the court may adjust it appropriately. If the parties
have not made such an agreement, the party in breach shall bear the liability for
damages. However, pre-contracts should not be enforced.

Keywords: pre-contract; final contract; effect; liability for breach of contract
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