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On the Legal Liability of the Unauthorized Agent
Hao Liyan

Abstract: A hidden loophole in paragraph three of Chapter 171 of General Provisions of the
Civil Law of the People’s Republic of China is that the unauthorized agent may know or
should know that the agency is defective. The counterparty can request the unauthorized a-
gent to assume the reliance-based liability without fault under paragraph three, and can also
request the unauthorized agent to bear the liability of culpa in contrahendo under paragraph
four in the same chapter. Theoretically, the third and fourth paragraphs of Chapter 171 form
the concurrence of the base for the right of claim. When the counterparty is not in good
faith, the agent does not bear the reliance-based responsibility under the third paragraph,
but he should bear the liability of culpa in contrahendo under the fourth paragraph. Howev-
er, if the counterparty is held “contributory negligent” of the transaction, then he should
share the corresponding fault liability. The unauthorized agent without good faith should as-
sume the liability and compensate for the interest loss within the limit of the actual ability of
performance and compensation of the principal. On the other hand, the unauthorized agent
with good faith bears liability for the compensation of the damages of reliance interest

Keywords: unauthorized agency; reliance-base liability; culpa in contrahendo; performance

interest; reliance interest
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