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Rethinking the Punitive Function of Tort Law
— Also on Articles 1 and 47 of Tort Liability Law

Sun Yuhong

Abstract: The provisions of China’s Tort Liability Law concerning its legislative purpose of sanctioning

tort acts in article 1 and punitive damages in article 47 have aroused a heated debate about whether tort

law has the function of punishment- With a view to the definition and features of tort law functions, and

through a thorough study on the nature and historic evolution of tort law, it can be concluded that pun-

ishment is not the function of tort law- Albeit China’s controversial provisions on punitive damages the

nature of tort law as a private law remains unchanged with punishment used only as a means of achieving

the containment function of tort law- Therefore, it is proposed that article 1 of tort law be perfected by

deleting the legislative purpose of “sanction” and the “non-punitive” function of tort law be clearly es-

tablished. thus providing scientific guidelines for applying article 47 and determining damages in judicial

adjudication-

Key words: the function of tort law; punitive function; punitive damages
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