20124E 7 A
$48 (190 B

FER R FEER PR
JOURNAL OF GRADUATE SCHOOL OF CHINESE ACADEMY OF SOCIAL SCIENCES No. 4

July. 2012

H B AR RMEN: Rl 25k

e H 8 i

AR M

(B E] RIERHARMMAEER T AR R LG GABRBRNY, BFRAREENMEEEHY
BAEBITABNYLFEGAHRER, AEAIABERELELIERAREEAHGTE, & HH8
AR EERABEINEARLEFHPHAE, BhdBOBARELNH LA —LHBRIMELEE
L, BE, EEFAAQGHAMARBNF @, S5, AP IARAER 2O AR ERE, FARESE
RAAEEHALAN., AFHHARARN B EERSBARLONI T EEL TEHHEA,

[x@E] ahrkitr BEEE BEIK

(FESHES) D990 (GLEARIRE) A (STEHS) 1000—2952 (2012) 04-0065—06

A AN (Doctrine of Margin of Appreci-
ation) BEREFE FENAEEE, ©FEEM TITHEHE
i, S ML IERTBLE AT A AT R IA A A
RRPCE A TATBLE B W B BN 7. EERHE
DiERAMER] TR, e Bt D ) A 5 A R AR
B UL B SR R 32 R 1A B ALk P B Y T
Z—. EERAEAMUZANEIE T, 8HHBRE
i3 HI . A BRI B S 5 3L

— . B H B s bt R U RO
AP H PR~ ERR

BAR A H B AR HEI ) B E 24 24 50 4F ],
HARDEEECHBM SR T E. rFER
FEE AT EFRWA, AR, HERNZE R
WMoty MERTHTEM. EE—-FT3i86H, Hl
B, WPIREE SN B SE R MR LA (BRI
AU FEEMSLE: . A7 BORN B IA LA HE 2 5 A s
S PR B A LI Z B 45 T HE S 8], B AT
B E R B DL 45 T 4 24 EE AT B S B R T
FIARBAIN RO X2 UAA, Al HBR

TN B0 E PR AR B LA R B S BN A A
B 55 AR R AR B i A 58 08 ) £ AL 4y
M. #F 2, EERASUEEPALILES, EAK
153 B i R R BUR) 0 2 50 A W D7 BRI E R AU .
P RR T B RAUR] A W2 LU TR fE R K A Y
RERTBHF AN S TENF LN, X
—HLHHN, BRI (BREILIEIL, BRITH
FE) L) BT HE R A B E . @
HE, X—& XEEHERN—ZREEE, HEEABEE
PUIAE X Ty A AR RRAR L, AR A EfE O EN
HH SRR B BOR B, ERARA AR AR E
MR B N TR . S AU B L TE S E 4
AEMELAIBIATR T, E8 T IRAET NS %R
HPEAHAL. PR AL E AR A ORI G A E R R

® Sce Howard Charles Yourow, The Margin of Appreciation
Doctrine in the Dynamics of European Human Rights Ju-
risprudence, The Hague: Martinus Nijhoff Publishers,
1996, p.13.
® See Handyside v. the United Kingdom, ECHR, Judgment
of 7 December 1976, Series A, No. 24, para. 18.
65



P ERL SR BRI ST A B4R

20124E58 4

i B f AW AT R AT

BRI AALAR G v 1) 19 ey 90 8 A 5 0 e L o B
TES R AR FA . 1958 4, BRMAME RS
HRAE—EEFERGEERA — R EFRSG TRE
iz Al A d AR R, FEREXERS
TEEMB ST (BMABAZ), Bl NEEE
SIAZIHE 15 R ERAREES, I BA R AT ILE 1)
. REBUGEHR, 1EHRT| skt 2 Bl
FEE 3 BRI LA 15 70 1 8 T B0 S IR BUR R )
EHMFENERRREFH A RZRE, Ik, *&
HARELIRBAEREEN RS HR. REZHE
G, BRMAE RN, EAMAIBERBRTESR
BHRRATHEULEERBAHHERE S (BRI AR
N WER—B BE, BWARZERAXN N, EY
BB\ RS 15 RILWARZM, BliR FRFITERE
WA ) R — 2 R B A UG B RS T ER K
BE. Hit, BRMAREG2EETA TLETEIRS
AEREBIT AL 550 —E i H Wi O s,
L35 N RAR ZRURY R RBR R —A SR
BT, A AR A b 7E R A BB B
BB P e T IBR

20 #4260 SEARLAK, B o ) 0BT A% a8 D ) 28 2 B XK
WABUE YUE 2 RABURI RG] R B 2 b
HABRAEEERDRE T RERANA B hSUEH
HERAE. 1E 1968 4Rf “HAINIEFTR” b, BMA
BOLBEE — KA R E RSN R PENT %R
W@ f5, W BB E KRR, WRELE
A BT AR A E N 5. B0 1978 4F 1Y B SR VR far
2R, mhEERES. '

DU FEREVRIR A F E 5258 1 B a2 057 4% 4 D5 ) £
HARM. TR, WA B e 5 25 B T A
MR A R ET AP A LES, NikAs4m
th. #E, BMABUABE R L H EXRR BT RER
BHBEMERYE, BRI AR BE &N, S H] BEE BB A5
PARBIGE— FIE bR M, DR R T s o 2 I B I B i R
WAkt . BRI AR B AN, RN EE S ENM
BERREMER, FILEIAALREREEEFRLE
FKHBRR B LSRG, AR, NP EA—
REF B ph BT AR i, fELR SRl ) el 0 BT A 3 S R T R
89, BRI AU B HUA A B 2R U AR . DU SRR
Bea EERSRY, BB ABUGE DLH B e ) )53
RN RAE SRR, R0 R 5h 2 BAE 3k &

SRETRERANA A B SR H B AR
66

. BHRHMrR RN E
ExRENESEHFREEN~Y

A o 0 A A [0 B 7 A S B S T AU 4
WEbRE S EMNEERAE. & EFRETEE S A B
BMERT, £FF0, SHEANRPE, /A
MBS EMB AR R E 7.0 B ALK YL A
WAL BB IFOR SR T [ P9 R A S0, A0 o R AU BRE Y
%o WA, SBAEANER —RAEREFHESR
DU —FBRE N BREBURIITIE R 924 3 A 28 3K
AN EERENKER R, b, BT LA
At ABSAER RSB AA BRI BB A dr KR
JEM. CERMAARAZ) 15 R 4 A 7E R SRE
TH/P LS EE, R EIFE R SORES N 2 B0A A b
MR, #E2Z, BRI ABUE B U B M B S LA
BHBTRERZ LA, X FXMEBOE 3TE, BRI AR
BUMASMARERS HNIERRE. Bk, &
FHRZDRESYREBRFEAZBNEH. X—HREh
BEATHARIRS ZK. SRAREOEE—RERE
ENIVAP S /35 QNS e D PR e R N B )
ERMAR ., EARKHE AR, BEAR S R A
W, HXXERREEHRE, CAEENIBEES
I, Bk, ER¥ABUNE DL A A U I g L
F 0t R SR ST

B H AR (AN ) W% — R
FIIATHMEITLER, SEXTAANBRKERFINER
RIS VE AN E |G LA AR, £8P, BRM
AMUEBS R & FEERESAE G b HHRBHEE.
— RN E . EARAR 29 1 i3 5 AT B2 A AN ABUHITE
B, HEMPERNTRPEAT. EEEHAILMNG
BAL SR SRR, R4, RS2 B R A AL B
MR LB, MM, SE29 i Bt Kl &
HUREE R K2, BRI AU BE Y o 2 LU B ™ 5
GAEM E BRI . DABRR S5 FE2 A
M R H BT R T R R . BT (K
WA AL A B RA X RN E, BHEA

@® See Cora S Feingold, Doctrine of Margin of Appreciation
and the European Convention on Human Rights, in Notre
Dame Lawyer, Vol.53, 1977—1978, p.92.

@ ZRIMEE R ABUREE PRy “ O iR R R
VEY, (HBRBAITIR) 2005 4 3 4.

® See J. G. Merrills, The Development of International Law
by the European Court o f Human rights, Manchester /New
York: Manchester University Press, 1988, p. 136.



BRW: BHHBRHEN . BHEE & HBSNEH

FAR LR R ERAE N ERE -2, BEER
— A LR EE - EEERMARERENE, A
I3 B9 2 B B T AR R A A 1 R B B, X IR — 3
T S B i AR T B A R MR AN R

BOFIERFE I, B Al WR s g T —
FEERZ . HIPRF K B R B A 2
IWHX R SERNBERTHEMm A, /IRy
788 AL DR R A B Bt a2 P o 00T At D 0 2 X
PUREH. O BH AR, B e AR R e 1R KRR
FE RS T AR E 3 CATR.© B i AR bR
RIEARRE, S MHSERRALBRRNN AT
S5 EFF i U RA R BB FE ISR E L RA KR
B, Hi, B AR R AR BT AR
REABEEERHERN. FFEAN, BhHkR
3o RN SE P A B E R X ETR BN A R 3, &
Htk. TEAE. FEERAMABERARERRNEL
BENAAR T R RO RO, KA BB
MR E X B d R R ARR R T, ZURSFE
£, SREEFRERMARVUPES, BMABEER
REZTE FHEEE R ST A AR 55—
BEWARIN, B R AR R E £ b 7 K UK R i
Jerk eI, 15 R BRI AU BE i Akt @

ARAEA, ERxT B d AR R A A R
B2, Rif, MAFRANABNE, BhABRE
B, BRREA (BRI ALY ATl RE% 8L
SEAE I ob ok BRA A — FiR DUER A TR T £ TEUI AN AR 1 B 1A
B, FEE TR LSRR OLA A BRI R
FERAT BEIE R R E . HA G AR R s —
EMREMBIERM. 5350, IEMBRH A BB B K
i, RMARREN— N ERRARE "B,
B (BRI AR A Z) R R—-MNEAEMIN, B
PHAA Bt U B AR — G AR SCA, o LA A
BERALAEERBR. ZE. ENNEEAERREELT
RS EMBUA. 2. Ha. BRAZAEL.C
L, B T AR R B AN S A R R T R IR
HAeMmHZHE.

=. BB RRERNAE

iE A UK & B A
F 29T A B

YER DGR TR AR UL B — TR EF W, A
340 9T 4% ot D 0 7 I ] R AL B W] LR A R 9
BB AR R SR 0B 1k B 9 A Bk R
BAEW RS 5Kt 53 B o IR o D B A R

B TR BB AV iR R LA, S imid s LA —
Xt FAEAE MR BPCRR—F AN AR FEESE; H
J&, HEFRERRIER AL SRR, EHRAEZA
W AR E ] ©

I, O DX LA SN AL X 18 F B o 34 B
RIS A EARR) . SEPR AR Be7E SE B 1
FRIBR Y ALK Bt A2 34 45 7 BT i ST 9 o 0 T AR b JR N
RFAAEEHGENEE T —E 8 BREN. A
i, B IR EOR PR 424 B VRIS A 5 2 DR FR
AMUEHEE, BAKAERA L HREN.C KaH
NS L M B DL T B e A0 7 A i D O 285 8 DU b e
B, TXEBURA B ABRAREIHE EBENA

E— AREFZERRXMEH . MM ER S
#HT .

(—) BEFRE—AREFSZERSYNBBAHR
MRS E

TRIB, AT HRERASEE 5 E K ERZ E
B 3K 6 R B AP O T T A B BRI A R B A
KA BA R HE B RN P KA AR Z . TEt f e
BkH . SIAAHBRBERMIFENXFAREFZREH
Pl ERAAMHEKOER.© BR, AREFER
2%t B i AR N PR R AR R R, XA
T AR

EMRIABFEATFZER P, AREFRRSYH
AN T SR 2 = TR 7R R A — N A IR

OG0 ZRAHE GRMABURES “ A B #BTARHET &
WY, CREREFRIFS) 2005 5 3 M.

@ See Eyal Benvenisti, Margin of Appreciation, Consensus,
and Universal Standards, in New York University Journal
of International Law and Politics, Vol. 31, 1999, p.844.

@ See Jeffrey A. Brauch, The Margin of Appreciation and the
Jurisprudence of the European Court of Human Rights:
Threat to the Rule of Law, in Columbia Journal of Europe-
an Law, Vol 11, 2004—2005, pp. 125—150.

@ See James A Sweeney, Margins of Appreciation: Cultural
Relativity and The European Court of Human Rights in The
Post-Cold War Era, in International & Comparative Law
Quarterly, Vol. 54, 2005, p.462.

® See Yuval Shany, Toward a General Margin of Appreciation
Doctrine in International Law? in The European Journal of
International Law, Vol. 16, 2006, pp. 928—940.

@ BHEW. (RRARZATHBRBE KRR, B
BRAt 2011 4ERR, 3 163 T,

® See Dominic McGoldrick, The Human Rights Committee :
Ii’s Role in the Development of the International Covenant
on Civil and Political Rights. Oxford: Clarendon Press,
1994, p. 467.

67




(PR SR BB T A Be i)

2012 4E55 4 3

MUES BRSNS, FF2 828 LA FF SR T R Rl
PAATHEB T 522 h R RO EERE.O A
NEFERLTRIA, BERSHNRELRE, B4
Y5 oA N AR, 70575 e B b,
2y X I LB B B A . BB, A S
% QAW E TR R L) A A E, BRER
W7 B BB RS RMAAT N, AT RA i
AT M A E . O BRI R, ANESERS
*F B H R A RN (SR AR R 28—, s
JFEA FERTE G RSO IR R p B, B “f
AR X —FARBA WIS, AMUESERLE
RASHTRAE 1993 FEREAR, B g ARMEZE (4
RAGHRIBOAER EBRA L) P RAHTHENLE O

MRH S RATE G i 04 50 7 A F
T8 $—, ANFESERSANEEF LR
T 0 U AR A o 0 1 e 0 T % o B AR5 F I
s, HEHSHZHEBRELES TRM LS,
i I 5 75 A A 55 B nd T 4 L LR
MR ERGARE., Wik, ANFSZRLREE
AN ERERALENARERE . —HEA
KUBRBE . Wb Ak B RE R AL RSB M i i, AR
TR, B, ARESERL5RMARE
B AR i R —E S, BWHmH
AR, BiE R NEIN, TiGERR ST
P, ARFESFERSNUEFRAEBRARS, #
S B T R T 0K B A 32 B 41 3 D IR A LA R, PR
M, RS SEEEAEERBE, XA T
X BB RBENNTE R, ARFEFERALSUED
BER B AR B LR ek, ARFSER
£V 75 A R 0 R R AU AR B 2 — 1
T A A 4 24 1 AT D A B M T 1T A AR AR

AR 45 B2 P AS S — B HE I 4 2 B 1 1 o b
A, FOLE—ERRE LA T G2 E AR 05 R ) A
SR TERNIERME RS, ARFSBRS
AR MRIN , A EER A LI E AR N R
JASERRRE B Bk B AR I B R S IEAR T EL AR A
HEBE ST H XNERAFE.C £PHEmEL
ELIRPNE LS 303 &0 E-v N I3 4 HIE ZoH )
B, AEFRANST IS SERK IR A ILERZ M
“BE” RERASZ FAEEREXR. R, K
THRPRAILESE WERAE R, RAAREZINE
(248 P ST BORURI AN (1 61, 8 PRI AT B B R A 2
— LB .C B, ANHESERSBRIELE
o stf bR A MR B O B B &, {HR Bk
EREREWY., BELAE.

68

(Z) S E—2F. HEeATURHNERS
o 9 B 340 BT 4 3t R 0 S

(BF. HAMXRFERAZ) $ 245 1K
Wi “B-HARFERARBKEARRSE, B
22t EEREBN R AYE, BrRR 2 B R AR ¥ RO B
A, DUER—YE Mk, RHaER LB %,
T B AN 2 o T AGA AR R B FE 4P S B ” KR X
FHARER XS —RIE0HE, EHET % T ER
MUEAT HE LS M5 — R, BscmAR R
FIAT RS MERLS . THLSHNERLFREN
HETEFEEEASHRE. BREEZEREAE, (8
. LSRRI EBR A L) B2 45 1 KAGY
G 2 — R 4 R S5 W AR AT b 45, AR 3 B
ZASWEMR, 1TH XS HRERIES X5 RRIEE
BAT R R, ik RAERERFEN, HASRIE
—F B, BRXFNHR, CERERETTHL
B (LR RENERAAEN REEEBF, ZdR
MR B EEE bR, ©

2. HERHBRSHIAY, B2 &F 1
U R BRI R LSRR B “ B Wk DA 2 &N
AR LR, BEEANBESLET &N, £H
IR TR T4 SCILBT A OB 0. LS R SCAALR),
WX B Lk, X~ XEE (A RBUHRBE R
EEFEAZ) B2 #MXSFHEARN.O 455 X FHE®
%, XR-FOENREEOEHE, KRBT 445 HR
BUSC AT R BT S L BA T . A SRS AL I
Wi, B, WA RAHRBOAHUR, (B,
SRS EBRA L) HAHREESBITLE A X
FHEEEH B IR, ©

@ See Hertzberg, Mansson, Nikula and Purtkonen v. Fin-
land, HRC, No. 61/1979, para. 6. 1.

@ See Hertzberg, Mansson, Nikula and Purtkonen v. Fin-
land, HRC, No. 61/1979, paras. 10. 3—10. 4.

@ See Sarah Joseph, Gay Rights under the ICCPR-Commen-

tary on Toonen v. Australia, in University of Tasmania

Law Review, Vol. 13, 1994, p. 406.

See Gauthier v. Canada, HRC, No. 633/1995, para. 13. 6.

See Ross v. Canada, HRC, No. 736/1997, para. 11. 6.

Matthew C. R. Craven, The International Covenant on Eco-

e 9 e

nomic, Social, and Cultural Rights: a perspective on its
development , Oxford University Press, 1995, p. 107.

@ (&F. AU AZRALE 3 S—REZER) &Y
HERERD, KRS . E/1991/23,

® Maastricht Guidelines on Violations of Economic, Social and
Cultural Rights, Human Rights Quarterly, V ol 20,
1998, pp. 691—705.



TR BHHRARBEN . BRINER R HEIMNER

R, 2%, AR AERZLRR, XFA
EREEHARME—MERNS. B#EZ, XIHFAEK
FRZAY) RIRASE 2 E T/ 5B 24 BT KA BRI 45
R, MAKCEELRMALH ERSRIERE, AT
THAEELRIR PR 2UREM . Kbk, WRE
KxHafe “FEALRALF RGN FReNBE
B, Maii—EHEEERBIT X SRz KHE. W
B, A 2 R4 1 BRERR ERIE R L5 RAT A L SF
MERLFWEEE . RiEEHRER RS BAEAKA,
B E L SEA AR, SRR MK, 8—-0H
FR3C3sr, BMERMBIMGR L5, #BEE U5 EMT N
d#. Bk, TSR LEREFARE LEH
ML gE.O

R, 25, HENXURHZR LK LR
RHETX (R, HEMBRE A L) KRR
. (5. HEMEBFEERA ) B— A
FIEZRLHR L OB ETHLEFMER LS. T AL
ARLEA G BN LB AIAA], B KA XI55 RIR B TE# L
AT RIS . B, EEAH 6 KMEAAERTHE
B, HEARSEHX—BR BB AR B K ES
FYEREA R A 7 Bl i 3 BORFIBIAR. 58 11 %256 2
FKEMAAERFIURBR, b, ZREEZ4E 5
REHEFREERBE MR AR B £ i BE %5
TESHERE A, RIEMOETE, $%. H 12Xk
ARAEBRER, HRZAS 2 FRFE L RIRATEL 1k
BT AR e e . WOl R HABBR INAT o 55 AT
B, (2P, HEMXERFEBRAA) 75 RIAE
SREBUIBCR RIS B Aot Bk 249 1] B 32 R BB AR K 1
i TRAEER, WWg/h rAAEET ISEPHA
MR,

FETIH, 2%, HENXUBRHNER LG E
— MR A B R LS — B R U MRK
BRNES, RS AERKRRENEC S, BA%
AE R ZCR R AT SR, e BT HA B B
Fh BT A st ) BE e b PR A A R — SE 29 RR.
W, EHEIS—BHEERS, ZRESUN, NETT
RBUE BRI 55 AR A TR 8. IRIEEK
AR T SR R AR R R O s L AT
M. BEANESEES.QO £XTEHFHE 13
S—REERY ., ZRSFAMER T HAHEK—BEE
XEMAKRENSE.O BRAXUN, GAERRLAZ
FENMAHMAAER LS EHEART: wiEE
ZEEFREHNREER TEZAZEFTUOEKN, XK
BRMELZHENMSTEAFAE (TRMAME. TR
e, ArRZ . ATRETE) . RSBSAT LS MRt

MPIEHE, BdHFRTEXE T IR, BRERX
FEGIE, HERMHFRE, % EXTEREMR
B 45— BREERT, BRSNS AELHE
A R 55 2 5h, 7R — 20T S HARMb
B> X 55 . ©

M. £5i5

AR 5 % B AL A2 B ST PR B R
FEABUALIRMTERS, H T A 89 1925 B A UL
HIARAL, AR e 4 T S W I P 17 4 O i R 5B A
MRS, FEERE, AXCERK, R RE
LB CARBERMAILH & RT) FHME -1
WHBFARNBEES. EXFHELT, EERASEEL
F A A] B SR A — R A Xt — Bl B AR MR EH 45 24
BT . B, RRENEHTRERRELKK
&, HHANRHIEN ZEAEFZ R SHLERT
RE—EMEM. BT A a8 Rt — /) 3%
AR, HREMGERBREA—ENATE., Hit, A
WEEFEREMERF LB EAENSE, FTHEEK
WABGEBEC AR, LB P AR R A RS
YRRV, 8 ol IS e A4 | 7 4T .

2T H2FABFZE RS IE R 5 f B A
SR BUEEE L LB A AR B AL P A
FIMiARHL, AR THAEELHEE. A
ACAUR| AT RE T B BT IR L A . (BR, B XAl
LR (T, SRR ERRAZA) #RER
R, T A EARTT A L 5577 i B i R B
T fIPRBE BT R B 00 S 55, DA T X T R 4 4 24 B Y
i B B PR A —E MR . X — ek, B A
NOTHAR LGRS, WRFMBRTEXENS
3] Ny =gin R

AIXME: PhRFEFERP. 2FHL
THESHE: R &

@ Matthew C. R. Craven, The International Covenant on Eco-
nomic s Social, and Cultural Rights: a perspective on its
development , Oxford University Press, 1995, p. 107.

@ (&%, HEMNHBERLB I 5—BERL)Y (&Y
B SR . XRS5 E/1991/23.

@ (&%, HEAXAIHER P 135 REER) (ZFH
'O, XMHHS: E/C. 12/1999/10,

@ (&Y. HEAMXARIEREE U S —BREER) (ZH
T, Xfh4ms. E/C 12/2000/4.,

69



(P EtaBEBRBT I A BT AR ) 2012 4E55 4

Doctrine of Margin of Appreciation: European Experience and its
Extraterritorial Application

Mao Junxiang

Abstract: Doctrine of margin of appreciation derived from cases of European human rights system means that
international monitoring bodies should respect state party’s discretionary power when they perform the obliga-
tions under human rights conventions. At the same time, this kind of discretionary power should be reviewed
by international monitoring bodies. Doctrine of margin of appreciation aims to keep the balance between state
sovereignty and international monitoring and can provide extraterritorial significance for United Nations human
rights system based on treaty. In current practice, the Committee on Economic, Social and Cultural rights
takes positive attitudes towards this doctrine while the attitude of Committee on Human Rights is unclear. In
the future, this doctrine should be used and play more important role in United Nations human rights system
based on treaty.

Key words: doctrine of margin of appreciation; international monitoring; state sovereignty.
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