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A Two-Prong Approach to Understanding the Canadian Practice to
Regulate Patent Abuse and Its Implication: The Case of Apotex Inc.
v. Sanofi-Aventis Canada Inc. & Schering Co.

Ning Lizhi

Li Xiaoqiu

Abstract: In Apotex Inc. v. Sanofi-Aventis Canada Inc. & Schering Co. , the Canadian Fed-

eral Court of Appeal denied the request of defence of patent misuse referred by one of the re-

spondents, namely Sanofi-Aventis Canada Inc.. The Court held that the respondent’s con-

duct was not related to the patent at issue and could not satisfy the requirements of defence

to patent misuse. The defence to patent misuse has been developed well in Canadian case law

for several decades, and it is working together with Canadian Competition Act to prevent

patent abuse for the purpose of balancing the public interests and private parties con-

cerned. The Canadian experience is worth learning for Chinese legislators, judges and has

great implications for Chinese enterprises that are striking to expand to overseas markets.

Keywords: patent misuse; defence to infringement; Canadian Patent Act; Canadian Com-~
petition Act; the 4th Amendment of Chinese Patent Law
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